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The Air Carrier Association of America (“ACAA”) submits these comments in response to the Federal Aviation Administration (“FAA”) Order to Show Cause Concerning Operating Limitations at Chicago O’Hare International Airport (“O’Hare”).
As ACAA has stated in the past, actions taken to address congestion and delay issues at airports, including O’Hare, and in the airspace system are critical to the health of the airline industry and growth of the nation’s economy.  As Americans increase travel plans, it is essential that the system operate with minimal delays and travel disruption.  Therefore, steps taken by the FAA to eliminate O’Hare delays and delays throughout the ATC system are necessary.

Having said that, however, during the past several years we have urged FAA to identify the causes of delays, to promote entry by new entrants and to ensure that steps are taken to enhance airline competition.  This is particularly important at O’Hare which is dominated by two legacy carriers that have created the current congestion problems.
The significant expansion in operations at O’Hare and in Chicago area airspace has been caused by large increases in operations by United Airlines and American Airlines.  They have created this problem by adding flights and increasing regional jet utilization.  United and American continue to dominate O’Hare with approximately 88% of all operations.  While United and American took a few steps to reduce some of the operations they added since the high-density rate was suspended, they continue to control the airport.

In order to address actions that would create additional delays, in the “Order to Show Cause”, the FAA stated:

If the FAA were to allow the August 2004 order to expire as presently scheduled, the FAA anticipates a return of the congestion-related delays that precipitated the voluntary schedule reductions and adjustments reflected in the August 2004 order.  The FAA expects that the extension of the August 2004 order will permit the order’s expiration to coincide with the effective date of any final rule, if a rule is adopted.  …maintaining the order through the winter scheduling season constitutes a reasonable approach to preventing unacceptable congestion and delays at O’Hare.  The August 2004 Order, as extended, would expire on April 1, 2006.

If the FAA only addresses delays and congestion at O’Hare and does not provide for new entry and growth of limited incumbents, it will forever impact airline competition.  FAA has repeatedly emphasized the need to expand opportunities for entry, low fare expansion and true competition.

At the January 27, 2005 Aero Club of Washington meeting, Secretary Mineta stated:

The Bush Administration’s commitment to opening markets has helped make the American economy one of the fastest growing in the world.  With that growth, of course, comes new demands on our Nation’s transportation system.

In the aviation sector, passengers are returning to the skies in record numbers.  

And as we look ahead, the growth that is expected in aviation is staggering.

At the FAA’s forecast conference last year, I spoke of the paradigm shift in commercial air travel, which was beginning to come into focus.  The high-end demand for domestic travel that was once the bread and butter of the legacy carriers has dramatically declined.

Both new and seasoned travelers have become a cost-conscious and sophisticated breed.

The Secretary has clearly stated that “consumers” are driving change and that they want additional low-fare service.


On March 25, 2005, FAA issued the Proposed Rule and Notice addressing operations at O’Hare Airport.  In proposing certain “slot” actions at O’Hare to promote competition and entry, the FAA’s notice also acknowledged the importance of meeting other statutory mandates when it stated the following:

The FAA has broad authority under 49 U.S.C. 40103 to regulate the use of the navigable airspace of the United States.  This section authorizes the FAA to develop plans and policy for the use of navigable airspace and to assign the use that the FAA deems necessary to its safe and efficient utilization.  It further directs the FAA to prescribe air traffic rules and regulations governing the efficient utilization of the navigable airspace.  The FAA interprets its broad statutory authority to ensure the efficient use of the navigable airspace to encompass management of the nationwide system of air commerce and air traffic control.

In addition to FAA’s authority and responsibilities with respect to the efficient use of airspace, the Secretary of Transportation is required to consider several other objectives as being in the public interest, including: Keeping available a variety of adequate, economic, efficient, and low-priced air services; placing maximum reliance on competitive market forces and on actual and potential competition; avoiding airline industry conditions that would tend to allow at least one air carrier unreasonably to increase prices, reduce services, or exclude competition in air transportation; encouraging, developing, and maintaining an air transportation system relying on actual and potential competition; encouraging entry into air transportation markets by new and existing air carriers to ensure a more effective and competitive airline industry; maintaining a complete and convenient system of scheduled air transportation for small communities; ensuring that consumers in all regions of the United States, including those in small communities and rural and remote areas, have access to affordable, regularly scheduled air service; and acting consistently with obligations of the U.S. government under international agreements.  See 49 U.S.C. 40101(a)(4), (6), (10)-(13) and (16), and 40105(b).

The competing policy considerations that the Administrator weighed in her August 2004 Order confront the agency again today, because demand for access to O’Hare still exceeds capacity.
  Although the law directs the FAA to manage the safe and efficient use of the navigable airspace,
 we also look to DOT’s mandates, overall Congressional policy,
 and the public interest for guidance.

Several factors here suggest that it would be appropriate to provide a preference to new entrants and limited incumbents at the airport.  First, as we noted above, the Secretary of Transportation considers a number of matters in the public interest when carrying out the Department’s functions, including “placing maximum reliance on competitive market forces and competition.”
  Second, the Airline Deregulation Act of 1978, which reduced the regulation of domestic and international air transportation, enunciated pro-competitive policies.  When addressing airport access issues, Congress has frequently favored new entrants over incumbents.
  Congress has added provisions to the statues governing airport grants and passenger facility charges to encourage airports to adopt policies that will promote competition.

The FAA needs to move forward with providing a “preference to new entrants and limited incumbents.”  If the FAA extends the Order, it should take steps to permit entry and expansion by these carriers.  It should not continue to delay such actions rewarding those who dominate the airport and have taken unreasonable expansion actions.  It is not in the public interest to again delay establishing an entry/competition policy.

Therefore, while the FAA must again continue limitations on United and American, it should take the appropriate steps to ensure that an “entry” policy for the spring of 2006 is in place at O’Hare no later than December, 2005.
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Lacy R. Fortenberry

� To allow new entry/limited incumbent expansion to be effective on April 1, 2006, a final rule needs to be issued by December 1, 2005.


� Under the order, the two hubbing carriers at the airport were the only carriers that reduced operations and retimed a number of flights.  These carriers also represent the largest carrier investment in operations and infrastructure at the airport.  However, these carriers correspondingly have added a very large number of flights in the last three years.  (During peak hours and from April 2000 to November 2003, American added 56 flights, United added 225 and the net increase of all other carriers at the airport was six.)


� 49 U.S.C. 40103(b).


� See, e.g., Delta Air Lines V. CAB, 674 F.2d 1 (D.C. Cir. 1982)


� 49 U.S.C. 40101(a)(6)


� 49 U.S.C. 41714(c), (h), 41716(b), 41717(c), 41718(b)(1).


� 49 U.S.C. 40117(k), 41706(f), and 47107(s).
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